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Abstract
Theruleoflawisapoliticalidealthatallcitizensandinstitutionsinacountry,stateorcommunityaresubjecttothesamelaws
,includinglegislatorsandpoliticalleaders.Itissometimessimplyreferredtoas"nooneisabovethelaw".  This  paper
aims to investigate this concept from the Shariah point of view. In doing so, the research adopts a qualitative
research methodology. The research finds that the phrase ‘rule of law’
isnotfoundintheQur anandmaynothavebeenusedbytheMessenger(S.A.W.), but
manyaspectsoftheruleoflawhavebeenidentifiedinversesoftheQur ‘anandtheSunnahoftheMessenger(S.A.W.),
theruleoflawmeansthatnothingisabovetheShari‘ahastheultimatereferencepoint.ltremovesthebasisofabsoluteruleof
man,whichhasoftenbeenthecauseofcorruptpracticesandunbridledexerciseofpower. Inotherwords,theconceptrepres
entsaruleoflaw; All people are equalbeforethelawas demonstratedbytheProphetMuhammadwhenhesaid,
“ByAllah,ifFatimahadstolen,lwouldcutoffherhand" (Fatimawas Prophet Muhammad’s — (S.A.W) daughter); a
fundamentalcharacteristicoftheruleoflawinlslamisthatitbeginswiththeindividual,i.e.whentheindividualjudgeshims
elfaccordingtothelawrevealedby Allah (S.W.T);
theintroductionoftheruleoflawinlslamicsocietiesstemmedfromthefactthatthelawsof Allah (S.W.T)
aresupremeandnotthelawsmadebyapersonorgroupofpeople,regardlessoftheirposition. ThiswastrueevenfortheProp
hetMuhammad
(S.A.W.),ascanbeseenfromtheinstancesinwhichtheQur'ancorrectsHimforcommittinganerrorofactionorjudgement.
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. Introduction
Theruleoflawisapoliticalidealthatallcitizensandinstitutionsinacountry,stateorcommunityaresubjecttothesamelaws,
includinglegislatorsandpoliticalleaders.Itissometimessimplyreferredtoas''nooneisabovethelaw". Theruleoflawisde
finedas"themechanism,procedure,institution, practice,ornormthatsupportstheequalityofallcitizensbeforethelaw,en
suresanon-arbitraryformofgovernment,andgenerallypreventsthearbitraryuseofpower.

Theuseoftheexpressioncanbetracedbacktol16thcenturyEngland.Itcanbetracedbacktotheendofthel6thcentury.inthe
followingcentury,theScottishtheologianSamuelRutherfordusedthetermtoargueagainstthedivinerightofkings.John

Lockewrotethatlibertyinsocietymeansbeingsubjectonlytothelawsenactedbythelegislature,whichapplytoall,whilem
anisotherwisefreefromgovernmentalandprivaterestrictionsonhisliberty.theterm"ruleoflaw"wasfurtherpopularized
inthe19thcenturybytheBritishjuristA.V.Dicey.However,theprinciple,ifnotthetermitself,wasalreadyrecognizedbya
ncientthinkers.Aristotlewrote:" Itismorefittingthatthelawshouldgovernthananycitizen:ifitisadvantageoustoplaceth

esupremepowerinthehandsofcertainpersons,theyshouldonlybeappointedguardiansandservantsofthelaws." Therule
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oflawmeansthateveryoneissubjecttothelaw,includingthosewhoactaslegislators,lawenforcementofficialsandjudges
.Severalscholarshavetracedtheconceptoftheruleoflawbackto4thcenturyB CAthensandseeiteitherasthepredominant
valueofAtheniandemocracyorasavaluethatappliedinconjunctionwiththeconceptofpopularsovereignty.

ThispaperwillexaminethisconceptfromthepointofviewoftheShari'ahtodeterminewhethertheShari‘ahalsovalidatest
hisconcept.

Concept of the Rule of Law

The "rule of law" is often understood as the opposite of the "rule of men". Aristotle declared: “It is
better that the law should rule than an individual citizen",” which means that the guardians of the law must also
obey it (Aristotle, 1981). The rule of law means that the law must be obeyed, in the sense that the government
must operate according to the principles of law. The law applies equally to everyone, including the head of state,
the rich and the poor, the privileged and the marginalised, regardless of race or gender. No one is above the law,
and those who break the law must be punished justly (https://www.spokesman.com/stories/2020/oct/08/rule-
law-vs-rule-law/). Today, this logic borders on common sense: everyone wants the rule of law because no one
wants the rule of man. “Where the rule of law ends, tyranny begins,” declared the English philosopher John
Locke (Locke). Indeed, we are so united on this issue that an English judge, Lord Bingham, described it as “the
nearest thing we have to a universal secular religion” (Bingham, 2011). Nonetheless, what constitutes the "rule
of law" is controversial. This can be seen, for example, in the Nuremberg Trials. The Nuremberg Trials were set
up after the bitter events of the Second World War and the Holocaust and were used to try Nazi officials.
Although it could be assumed that these individuals had committed serious crimes, it was disputed whether they
could be punished. For example, a court can only punish someone who has violated an existing law — as the
legal maxim states, nulla poena sine lege ("no punishment without law"). In order to establish a crime, a law
must therefore have been violated (Hazri).

Theruleoflawisanessentialcomponentofgoodgovernanceandsustainabledevelopment. Theruleoflawwillensureanac
countableandtransparentlegalsystem,guaranteeequalopportunitiesandequitableaccesstojusticeandbasicservices,an
dstrengthenstateinstitutions. Itwillprotecthumanrightsandtheenvironment.UnitedNationsSustainableDevelopment
Goall6,namely:Peace,JusticeandStronglnstitutions,aimstopromotetheruleoflawatnationalandinternationallevelsa
ndensureequalaccesstojusticeforall(Kamali,2022).Theruleoflawlimitsarbitrarygovernmentpowerandensuresfairn
ess,equalityandjusticeinsociety(Bingham,2011,1-
2).Therefore,nopersonorgroupofpeopleisabovethelaw(asisstillthecaseinmanydevelopingcountries),andopportunit
iesarenotreservedfororusurpedbytherichandpowerful. ThomasFullerputitsuccinctlyin1733:"Neverbesohigh,thela
wisaboveyou"(Denning,1977,762).Theruleoflawthuscreatesstabilityandorderbasedonlegalchecksongovernmenta
ndthematurationofasocietythatrecognisesthewisdomandbenefitsoflimitingarbitrarypowerandofequality, fairness,a
ndjustice(Weingast,2010,28.)

Theruleoflawmeansthatthestateandthelawsitenactsservethecommongoodandpromoteequalityofopportunity. There
quirementoftheruleoflawplacesconsiderablelimitsonstatepower,whichservetoprotectcitizensfromarbitrarinessoru
njustlaws. The"law"towhichtheconceptoftheruleoflawrefersisthereforenotthatwhichisenactedbylegislaturesandco
urts,butratheracertainkindofrestraintontheuseofforce"orarbitrariness(Hayek,1976,55). Lawisasystemofrulesandle
galprinciples"whichregulatestheconductofpersonstowardsothers,isapplicabletoanunknownnumberoffuturecases,a
ndcontainsprohibitionswhichdefinethelimitsortheprotectedareasofallpersonsandorganisedgroups" (Hayek,1979,1
00).

Ifasocietyisnotgovernedbyaconstitutionalstate,itisgovernedbypeople,usuallykings,emperorsandotherrulers. Thisw
asthecaseinancientEgyptandChina,forexample,wheretheordersoftherulerswerebindingonthepeople. Thesesocietie
swereinasenseruledbyhumans—

itwasahuman(i.e.theruler)whocreatedthelawandthenenforcedit. However,theproblemwiththe"ruleofmen”,asAristo
tleputsit,isthatitreliesonthewhimsofthehumanmind,whichcansayonedaythatacertainactionispermitted,butanotherd
aythatitiswrongandshouldbepunished.ltwouldbebetterifsocietyweregovernedbybasicrulesthatpeoplegenerallyagr
eeonandthatbindthemasmuchastherulers.Whenasocietyisgovernedbysuchrules,itiscalledtheruleoflaw;insuchcases
Jitisthelawthatpeoplerelyon,notthearbitrarydecisionofasingleindividual. Althoughtheremustnecessarilybesomeone
responsibleforenforcingthelaw,this"someone"isalsoboundbytherules,whichtheycannotsimplychangeattheirowndi
scretion. Thelawappliestoeveryone,withoutexception.Asocietygovernedinthiswayiscalledanomocracy(Hazri).

AccordingtotheUnitedNations,theruleoflawreferstoaprincipleofgovernanceinwhichallpersons,institutionsandentit
ies,publicandprivate,includingtheStateitself,areaccountabletopubliclypromulgated,evenlyenforcedandindepende

ntlyadjudicatedlawsthatareconsistentwithinternationalhumanrightsnormsandstandards.Measuresarealsoneededto
ensurecompliancewiththeprinciplesofsupremacyoflaw,equalitybeforethelaw,accountabilitybeforethelaw, fairnessi
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ntheapplicationofthelaw,separationofpowers,participationindecision-
making,legalcertainty,avoidanceofarbitrarinessandproceduralandlegaltransparency(ReportoftheSecretary-
General,UNDo0c.S/2004/616,4).

Rule of Law from Islamic Perspective
Thereisnotmuchliteratureontheruleoflawfromanlislamicperspective.Infact,thereisnoclassicbookontheruleoflaw.Int
he21stcentury,thereareseveralworks. For example, The Rule of Law, Freedom of Expression and Islamic Law
(2017) by Hossein Esmaeili, Irmgard Marboe and Javaid Rehman, as well as edited books The Rule of Law,
Islam, and Constitutional Politics in Egypt and Iran (2013) and Islam and the Rule of Law: Between Sharia and
Secularization (Kamali, 2022).

TheArabictermfortheruleoflawis:“siyadahal-

qaniin” ThetermisnotfoundintheQur’anandmaynothavebeenusedbytheMessenger(s.a. w.), but
manyaspectsoftheruleoflawhavebeenidentifiedinversesoftheQur’anandtheSunnahoftheMessenger(s.a.w.). Thepri
nciplethatagovernmentmustoperateonthebasisoflegalprinciplesiscontainedintheQur’an. TheProphetMuhammad(s.
a.w.)alsoruledMadinahjustlyandwithoutdiscrimination.ltisstatedthattheideaoftheruleoflawisenshrinedinlslam.ltis
alsostatedthatsomeofthedivinetextsarenotacceptedbysomesocieties,suchasnotrecognisingathirdgender,criminalisi
ngsame-sexrelationsandapostasyfromlslam,aswellascertainregulationsfornon-
MuslimsthatdifferfromthelawsforMuslims.Nevertheless, itisclaimedthattheruleoflawisoneoftheobjectivesoflslami
clawandMuslimstatesarethereforeobligedtoimprovethisaspectintheirrespectivegovernments(Kamali,2022).

TheconceptofthesupremacyoftheShari‘ah(siyadatal-
shariah)ortheruleoflawmeansthatnothingisabovetheShari'ahastheultimatereferencepoint.ltremovesthebasisofabso
luteruleofman,whichhasoftenbeenthecauseofcorruptpracticesandunbridledexerciseofpower.Inotherwords,theconc
eptrepresentsaruleoflaw(YusufAl-Qaradawi,2015,30). TheprimacyofShariahdoesnotmeanthatthelslamic-
basedsystemistheocraticintheWesternsense,inwhichtherightsandfreedomofpeople,includingnon-
Muslims,aredenied. Theirinterests,needsandwelfarearealwaystakenintoaccount,andtheyareincludedinthedecision-
makingprocesses. Thejurists,policymakersandthepeoplearegivenamplespacethroughtheprinciplesofijtihad,shuraa
ndsiyasahshar’iyyahtoworkoutthenecessarydetails,formulatepoliciesandenactlawsandregulationswithintheparam
etersofreligion,itsfoundationsandmaqasidal-
shari’ah(AbdulSamatMusa,1998,31).Therefore,theuseoflawtoservethewhimsorobjectivesofthoseinpower,howeve
rbenignthatpowermaybe(bothbrutalandbenignusesofpowerareeasilydemonstrableinMuslimsocieties),hasnoplacei
ntheruleoflaw. Theruleoflawmusttakerootinsocietyandbeembracedbyitthroughageneralcommitmenttoitbyeverym
emberofsociety. Itisnotan"imaginary"entitydeployedbythegovernmentforitsequallyimaginaryendsandimposedont
hepeople(May,2014).Similarly,theruleoflawisnotthesoleprerogativeofthegovernment
butrequirestheobligationofcitizenstoabidebyandupholdtheruleoflaw. Therefore,inruleoflawsocieties,corruptionisn
otwidespreadanddoesnotaffectthedailylivesofindividuals(Balala,2023:23).

Thefactthattheruleoflawinlslambeginswiththeindividualisalsounderlinedbythefactthatinlslam,governmentaccoun
tability(muhasabatal-hukkam)isanextensionofself-responsibilityorself-judgement(muhdasabatal-

nafs). Theprimaryaddresseeofself-
responsibilityistheconscienceoftheindividual:“Readyourbook,andyourownsoulsufficesasanaccountagainstyouont
hisday”(17:14)and“Nay,(but)everymaniswitnessoverhimself’(75:14).ThesharT‘ah,unlikeman-
madelaws,makesnodistinctionbetweentheprivateandthepublic,inthesensethatitisapplicableinbothspheresofhuman
life;thefactthatothersmaynotobserveone’swrongdoingdoesnotdiminishtheindividual’sresponsibility, fortheQur’an
saysthattheindividual“mayconcealwhathedoesfrommen,butfromGodhecannotconcealit[. .. ]Hisknowledgeencomp
assesallthathedoes”(4:108).Indeed,theQur’anrepeatedlyremindsusthat“Godseeswhatyoudo",’that“Godknowsyou
ractions”’and“Godwatchesoveryou”(3:156,2:234,4:1)(Kamali,2011).

Accordingtoal-Ghanntishi(1999),
thosewhoproclaimthatsovereigntybelongstoGoddonotmeantoimplythatGodgovernstheaffairsoftheMuslimcommu
nitydirectlyorthroughtheclergy:Forinlslamthereisnoclergy,andGodcannotbeperceiveddirectly,nordoesHeresideina
nyhumanbeingorinstitutionthatcanspeakforHim.Whattheslogan" SovereigntybelongstoGod"meansistheruleoflaw(
hukmal-

ganun),governmentbythepeople. WaelHallagstatesthat“justiceandequality’aretheveryemblemoflslam,asbotharece
ntraltotheruleoflaw. Thus,Judicialindependenceandtheruleoflawareundoubtedlytwoofthemostdistinctivefeatures
oftraditionallslamiccultures™. Thus,itseemsthataspectsoftheruleoflawsuchastheseparationofpowersandthesuprema
cyofthelawwereestablishedearlyinIslamichistory. Thejurists(‘ulama’)performedawiderangeofeconomic,political,a
ndadministrativefunctionsandactedprimarilyasintermediariesbetweentherulingclassesandthelaity,legitimisingther
ulersvis-a-
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vistheruledandoftenexplainingtherules. Thejuristsalsousedtheirmoralweighttothwarttyrannicalmeasures,sometime
sleadingorlegitimisingrevoltsagainsttherulingclasses. Thepost-
Reformationcenturiesoflslamichistorysuggestthatrulersgenerallypreferredtomaintainanequationinfavourofcompli
ancewithreligiouslaw,sincecompliancewashowtherulingelitecouldgainthesympathy,oratleastthetacitapproval,ofth
epopulace™(Hallag,2003,1708).Alldisputeshetweentherulerandtheruledwerebroughtbeforethejudiciarytoberesolv
ed.Thesameappliedtoalldisputesbetweenfellowcitizens,regardlessoftheirstatusorreputation.Equalitybeforethelaw
wasthereforealsopractisedandembodiedbytheProphetMuhammadwhenhesaid,forexample,"ByGod,ifFatimahadst
olen,Iwouldcutoffherhand" (Fatimawas Prophet Muhammad’s — (S.A.W) daughter)(Balala, 2023).

Afundamentalcharacteristicoftheruleoflawinlslamisthatitbeginswiththeindividual,i.e.whentheindividualjudgeshi
mselfaccordingtothelawrevealedbyGod,theshari‘ah. Thisfeaturegoesalongwaytowardsofferinganalternativeinsigh
tintocontemporaryconstitutionalthinking,whichtendstoviewtheruleoflawasagoverningprinciple.Ofcourse,wedono
tmeantodenytheimportanceofthelatter: ThereisampleevidenceforitbothintheQur’anandSunnahandinlslamicscholar
Iyliterature.However,wewouldliketopointoutherethatinlslamthereisacloseconnectionbetweentheruleoflawasacons
titutionalprincipleandtheruleoflawinthesenseoftheself-
governmentoftheindividual.Inlslamiccosmology,manandtheuniversereflecteachother: manisa”miniaturecosmos™(
al- ‘alamal-saghEr)(Bakar,1995)andhissocialorderanextensionofthishumanmacrocosm-—
aprinciplethatMuhammadIgbalunderstoodverywellwhenhearguedthatthestateisnothingbut“anattempttorealisethes
piritualinahumanorganisation.”(Igbal,2006).Inotherwords,justasmanasanindividualisthevicegerentofGod(khalifa
h),sotoodoessocietyreflectthisvicegerency,asevidencedusingthewordkhilafahtorefertotheMuslimpolity. InEnglish,
however khalifahhasbeentranslatedintwodifferentways:as"vicegerent"whenitreferstotheindividualinrelationtoGo
d,andas"caliph"whenitisunderstoodpolitically.Intheoriginalmeaningoftheword,however, khalifahisusedtodenoteb
othconcepts. Thislinguisticdichotomy,originatinginEnglish,createsaconceptualsplitwherethereshouldbenone;thet
womeaningsofthewordarecloselylinked.InSufidiscourseinparticular,theProphetMuhammad
(S.A.W)isseenastheuniversalman(al-insanal-kamil)whoembodiestheentirecosmosinitsperfection. TheProphet
(S.A.W)isthustheonewhohastrulyrealisedandperfectedhisvicegerency (khilafah).Inthesamemacrocosmicexpanse,t
hesocialorderheestablishedisconsideredthebest. MuslimsarethereforerequiredtoliveaccordingtotheSunnah of
theProphet (S.A.W) (Hazri).

AccordingtoElliesie(2010),contemporaryscholarsoflslamiclawplacedgreatemphasisonthenotionthatlegaldoctrinei
sinaconstantstateofchangeanddevelopment. Thehighvalueplacedonthehistoricaldevelopmentofdoctrinehasgivenri
setonewwaysofthinkingaboutlawanditsplaceinlslamicsocieties:theroleoftheshariahinjurisprudenceprobablyfuncti
onedwellundertheimperialstatesofthepre-colonialera,whichintervenedonlyminimallyintheday-to-
daygovernanceandjurisprudenceoflocalcommunities.However,thesituationchangedconsiderablywiththeintroducti
onoftheEuropeanmodelofthestateandtheEuropeanconceptionoflawasaresultofcolonialism. Thelegalsysteminthem
odernsense,createdinthelate19thcentury,strengthenedtheauthorityofthecentralstatewhileimposing(sometimeswea
K)restrictionsoncertainindividualsandofficials. Therelationshipoflawtoruleandauthoritycanthereforebeseenaspoliti
calratherthanideologicalincontemporaryunderstanding.Legislationbecametheexclusivedomainofthestate. Thecurr
entlegislatureenactsmanylegaltexts,anditscourtsareoverwhelmedwithcivilandcriminaldisputes,whichmeansthatpe
oplearesomehowconvincedthatthecourtsactuallyapplythelawenactedatthenationallevel. Thisshowstheparadoxical
useoftheconceptoftheruleoflawinthesecountries:Itcanbeseenasprotectingindividualsfromthearbitrarypowerofthest
ate,butitcanalsobeusedtobuild‘“astronger,moreefficient,morecentralizedandmoreintrusivestate”.Oneexampleofthi
sistherelationshipbetweenlawandmorality.Ontheonehand,recoursetomoral(lslamic)principlesenablesindividualst
ochallengetheauthorityofthestate;ontheotherhand,italsoenablesthejudiciarytoconstructalegalandofficiallysanction
edinterpretationoftheseprinciples.Inotherwords,moralityrestrictsthelaw,althoughitisthelawyerswholegalizemorali
ty.Inthisway,thesupposedlyheteronomousstatusofmoralityistransformedintoapositiveandlegalone. Theruleoflawis
strengthenedbythefactthatpeopleandthestatemustabidebyruleslaiddownbylawandbythecourts.However,thisisa“rul
eoflaw”byjurists",whichraisesthequestionoftheextenttowhichjuristscanexercisealegislativefunction.Inthecontexto
fmanylslamiccountries,wherepoliticallysensitiveissuesaremonopolizedbytheexecutivebycreatingadichotomythat
doesnotcontrastlawandmorality,butratherordinarylawandextraordinarylaw,thechallengeisnolongerjusttheruleofm
orallyrestrictedlaw.Rather,itisalsoabouttheruleofhierarchicallaw,inwhichcasesaretreateddifferentlydependingont
heirpoliticalcharacter. Theruleoflawthusbecomestheruleoftheruler.

Inessence,theexactcontentoftheshari'ah'snormativesystemwasandistheproductofhumanunderstandinginitsspecific
historicalcontext. Althoughthelawsoftheshari‘ahareofdivineorigin,theactualconstructionofthelawisahumanactivity
,anditsresultsconstitutethelawofGodasunderstoodbyhumans. Theratiolegis(hikmatashri ‘iyya)ofanormanditslogica
lconclusionisasubjectiveunderstanding. Therefore,ifonearguesthatthenormsintheQur’anandSunnaharetheundersta
ndingofjusticeatthetimethenormwascreated,thenonecanexchangetheperceptionofjusticeinthemodernsense.Onemu
strememberthatlawinthelslamiccontextdoesnotfallready-madefromthesky,butthatthehumanunderstandingoflaw—
thehumanfigh—
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mustbenormativeforsociety.AccordingtoAssemHefnyandMashoodBaderin, Islamicrulesandregulationsonworldly
mattersaresubjecttochangeatcertaintimesandincertainplaces. Thedoctrineofal- ‘i/lawa-

Ima ‘lilmustbetakenintoaccount,accordingtowhichthecausesvaryintimeandplace,whichiswhytheresultsalsovary. T
herefore,ageneralizationoftheconceptoftheruleoflawineachcountryshouldbeavoided.Rather,itmustbeviewedfroma
differentperspective,namelythatofthespecificnationalunderstandingoflawagainstthebackgroundofthedichotomybe
tweentherespectivetraditionalinfluenceof(Islamic)legaltheoryandcontemporarylawinpractice,i.e.legalreality(Ellie
sie,2010).

AccordingtoBalala(2023),theruleoflawinlslamisnotatopicaboutwhichmuchiswritten.Whiletherearesomewhohave
dealtwiththesubjectofconstitutionalismanddemocracyinlslamandrefertosuchancienttextsasIbnKhaldun’swritings
ongoodgovernance,noneofthemdealwiththeruleoflawasdefinedhere.IbnKhaldun’sstatementsandperspectivesongo
odgovernancedifferfromtheruleoflawasdefinedanddiscussedhere,whichalsodiffersfromdemocracyandconstitution
alism.Althoughtheruleoflawcanencompassdemocracyandconstitutionalism,itshouldnotbelumpedtogetherwiththe
m.Thisisabouttheruleoflaw—notdemocracy).However,iftherewasapre-
modernlegalandpoliticalculturethatpreservedtheprincipleoftheruleoflawsowell,itwasthecultureoflslam.Inlslam,th
eintroductionoftheruleoflawinlslamicsocietiesstemmedfromthefactthatthelawsofGodaresupremeandnotthelawsm
adebyapersonorgroupofpeople,regardlessoftheirposition. ThiswastrueevenfortheProphetMuhammad
(S.A.W),ascanbeseenfromtheinstancesinwhichtheQur'ancorrectshimforcommittinganerrorofactionorjudgement(
Qur'an,Abasa).Everymanandeverywomanwere/isequalbeforeGod(Balala,2023).

AtthetimeoftheProphetMuhammad(s.a.w)andhiscompanions(kiulafa arrashidin),scholarsandjuristshadnostatus.
Theydefactodidnotexist. Theleaderhadsupremecontrol,evenifhedelegatedresponsibilitytojudges(whosometimesac
tedasgovernors)indistantlandsundertheruleoflslam. TheProphet
(S.A.W)andhiscompanionswereconsideredrightlyguidedbyGodandweresaidnottohaveabusedtheirpoweroractedar
bitrarily.Rather,theyactedas“rightlyguidedrepresentativesofGod”’topreventanyexcessesorabusesofpowerinMusli
msocieties. Theywerealsotrustedtoensurethatthelawappliedequallyandjustlytoall.ProphetMuhammad(s.a.w.)wasc
onsideredtheonlyonewhoimplementedtheruleoflawbyensuringfairness,equalityanddueprocessandcheckingtheabu
seofpowerwhereveritoccurred. ThiswasbecauseinProphetMuhammad(s.a.w.)therolesofheadofstate,judgeandjurist
werecombinedinoneperson.Subsequently,theseparationofpowerswasspecifiedtotheeffectthatthejudge/qadihadthet
askofsettlingdisputes,passingjudgement,andadministeringthelaw. Thecaliph/rulerplayedaminimalroleinthisquasi-
judicialadministrativefunction.However,thecaliphwasnotabovethelawanddidnothavetheauthoritytoissuelawsorju
dgments.Thecaliphwashimselfsubjecttothelawsandcustomsofthelandashandeddownfrompreviousgenerationsandr
ecordedbyprecedentinthesunan(Balala,2023).

Becausethegovernmentwasboundbyahigherlawthatcouldnotbechanged,andbecausethegovernmentcouldnotactcap
riciouslyoroutsidethelaw,thecaliphatesystemwassuperiortoanyother(Barakat,1985,119).Muslimscholars,suchaslb
nKhaldiin,regardedthelslamicpoliticalsystemasachallengetotheworld.Whileallotherpoliticalsystemsweredoomedt
odespoticruleandtheirlawswereindividualisticandcapricious,thecaliphate'ssystemofgovernmentwassuperiorbecau
seitwashasedontheruleoflaw,i.e.alawthatwasaboveandcontrolledthosewhoruled. Whetherornotthisassumptionwasj
ustifiedfromahistoricalperspective,thepointisthatclassicalMuslimjuristshadadistinctaversiontocapriciousorunbridl
edgovernment.Agovernmentboundbyshariahwasseenasmeritoriousinpartbecauseitisagovernmentinwhichpeopled
onothaveunfetteredauthorityoverotherpeopleandinwhichtherearelimitstothescopeofpower(Balala,2023).

AccordingtoKuran,theruleoflawwasappliedinthehistoryoflslam,butevenattheheightofthelslamicempireitsapplicat
ionwasimpaired.Heemphasizesthattheestablishmentofaprincipleisnotsynonymouswithitsimplementationinpractic
eandnotesthattheOttomanEmpireprovidesnumerousexamplesofthecompromisedapplicationoftheruleoflaw.Heexp
lainsthattheruleoflawincludesgovernmentaccountability,equalaccesstojusticeandthepoliticalprocess,efficientjudic
ialandpoliticalsystems,clearlaws,generallystablelaws,andtheprotectionofbasichumanrights.Hethenexplorestheque
stion:“TowhatextentdoesIslamiclawconformtotheseprinciplesintheoryandpractice?””(Kuran,2010,78).Regardingg
overnmentaccountability, Kuran(2010)writes:

“A central concept in Islamic political thought is that an Islamic ruler must not
only enforce Islamic law but obey it strictly himself. The legitimacy of his rule
depends critically on his adherence to the shariah. If he fails to uphold Islamic law
through either his policies or his personal life, he must be deposed. Centuries
before the issuing of the English Charter of Liberties (Magna Carta) in 1215, in
Islamic thought the law was considered a force above government and independent
of the whims of individual rulers. In principle, Muslim rulers were accountable for
their actions. ... Precisely because Muslim rulers were accountable under Islamic
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law, Feldman (Feldman, 2008) considers Islam’s traditional form of government to
have provided, for a while, a version of the rule-of-law. ”

Heconcludesthatforthepurposesofthemodernapplicationofstateaccountability:

“Both the historical record and contemporary patterns suggest that the balance of
power implied by the concept of rule-of-law cannot be achieved simply by
declaring government accountable to the ulama. Major constituencies will try to
frustrate any attempt to increase the powers of religious functionaries.”

Attheendofhisassessmentofwhetherlslamiclawcomplieswiththecoreprinciplesoftheruleoflaw, hestatesthat:

“Three broad themes stand out. First, the early development of Islamic law
involved a panoply of institutions that served these principles. For each principle
we can identify one or more early Islamic institutions that were meant, at some
level, to promote it. Second, the institutions in question were not flawless as
measured by long run success in sustaining the rule-of-law. Over time they lost
effectiveness. Finally, the relevant Islamic institutions now tend to be out of date.
Hence, Islamic law, as it is now understood, does not offer an efficient variant of
the rule-of-law.”

Balala(2010)saidinrelationtotheabovethatwhilelagreewithKuran,includingthefactthattheapplicationoftheruleofla
winlslamichistoryhasbeenflawedanddeficient,hisconclusionsimplystatestheobvious:thefactthatthehistoricalexpre
ssionsoftheruleoflawandthemeansbywhichitwasachieved,nomatterhowbrieftheequilibriumsought,arewoefullyina
dequatetoday.Wenolongerusecamelsandhorsesfortransportation,nordoweneedtoresorttohistoricalformsandstructu
resofexercisingandmaintainingtheruleoflaw. Afterall,theProphet(s.a.w.)ruledaloneinhistime,whereastoday'sgover
nmentconsistsofthreearmsandmanyoffices,asiscommoninmoderngovernmentalpracticeallovertheworld. Theappli
cationoftheruleoflawwascommonevenatthetimeofProphetMuhammad(s.a.w.)andafterthe8thand9thcenturies. This
showsthecapacityandspacefordevelopmentandchange. ThesameshouldapplytotheruleoflawinMuslimsocietiestoda
y;itsapplicationshouldreflectmodernglobalstandards,andthereisnothingintheteachingsoflslamthatcontradictsthis.
Afterall,ifallMuslimsocietieshavebannedslaveryinlinewithmodernglobalhumanrightspractices,eventhoughtheQur
‘anexplicitlycondonesthepractice,whyshouldtheadoptionofmodernruleoflawpracticesandinstitutionsbelimitedtohi
storicallslamicpracticesorforms?InhiswritingonAwagafinlslamichistoryversusthemodernversionof Awgaf, TimurQ
uranshowsfirst-
handthatthedevelopmentofinstitutionsandthewaytheyareruniscrucialtotheirsurvivalandsuccess.Healsoemphasizes
thedetrimentaleffectsofanegativelegacyorlackofapositivepasttoemulate,whichleadstotherepetitionandperpetuatio
nofpastnegativewaysofworking.

Thequestionremains:WhyhastheMuslimworldtodayjettisonedtheruleoflawinsteadofreintegratingitintothenationst
ate?lsitbecausetherulersofmostMuslim-
majoritycountriesarestillhungryforpowerandcontrol?lsitthatthepopulationofMuslimmajoritynationsispoliticallyi
mmatureandwillingtobecontrolled?Orisitacombinationofboth?Buthowisapopulationsupposedtomatureifitisconsta
ntlyshackledbyoverbearingleaderswhomanipulateandcontrolit?Therearenoclearanswersyet,butMuslimsocietiesm
ustfacethesequestions.ShewentontosaythatalmostallgovernmentsatthetopofMuslimsocietiesarenottransparent,but
rathercorruptandheavy-
handed.Theircitizensliveinconditionsofgreatfearandaregenerallydeprivedoftheopportunitytomatureasasociety.As
aresultofhighinequalityandlowtrustinbothgovernmentsandineachother,civilsocietyandasenseofcivicdutyareveryw
eak(Wilkinson,2005:30).Asaresult,itisrareforcitizenstoestablishandruntheirownsocio-
economicorganisationsforthebenefitofsociety.Charities,foundations,grantsandotherphilanthropicorganisationsest
ablishedandrunbyindividualsandcorporationsincountriessuchastheUK,USA,Sweden,Canada,AustraliaandNewZe
alandareusuallythesoleprerogativeofthegovernmentinmostMuslimsocieties,whichisnotsparedfromthenegativeeffe
ctsofcorruption,mismanagement,nepotism,andcronyism.Allthismustchangeandbereplacedbytheeffectiveapplicati
onoftheruleoflawinMuslimsocietiesifareturntotheglorydaysoflslamistobetrulyachieved. ItisnottheCaliphate'ssyste
mofgovernanceorShariathatisthemissingfactor,buttheeffectiveapplicationoftheruleoflawinMuslimsocieties(Balal
,2023).

Furthermore,thereisnobookoracademicworkthatexamineswhyMuslimsocietiesopposetheruleoflaw.However,wec
anassumethatmostMuslimsocietiesareruledbyundemocraticsystems,sothemajorityofMuslimshavenosayorchoice
whenitcomestowhetherornottheywanttheirgovernmentstoactaccordingtotheruleoflaw.Itisalsologicaltothinkthatan
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yonewhounderstandstheruleoflawandthebenefitsitbringswouldwantittoworktotheiradvantageintheirsociety. Twoq
uestionsarise:thequestionofacculturationandthequestionofthenatureandmaturityofthesocietyinquestion. Thequesti
onofacculturationreferstothefactthatmostMuslimshavelivedforgenerationsinsocietieswithouttheruleoflaw,betheyr
ichorpoorcountries,andthattheyknownootherformofexistence. Therefore,eveniftheyaregiventhefreechoicetolivein
asocietyundertheruleoflaw,theyresorttocustomsandtraditionsthatarefundamentallycontrarytotheruleoflaw. Thisist
hemainreasonfortheclashesbetweenimmigrantsandtherestofthepopulationinmostWesternsocieties. Thecultureand
wayoflifetowhichmostMuslimimmigrantsareaccustomedisfundamentallyatoddswiththeruleoflaw,sotheyfindlifein
constitutionalsocietiesalienating.Initially,theirbehaviourisoftenatoddswiththerulesandethosofthesocietytheyimmi
grateto,untiltheyare"integrated"intothenewconstitutionalsocietyinwhichtheylive.Sometimesintegrationonlyoccur
sinthesecondorthirdgenerationoftheseimmigrantcommunities,whentheyhaveachievedfullautonomy.Inthissense, Ti
murKuranwritesofthe“persistenceothistoricalpoliticalpatterns”’Inexaminingthewagqfinstitutioninhistoryanditscont
emporaryversionintheMiddleEast,henotesthatthelackofaccountabilitytobeneficiariesandnon-
democratisedformsofgovernancepersisttodaybecausetheMiddleEasthasnolegacyofmassparticipationinservicedeli
very,civilsociety,ordemocraticgovernance(Balala,2023).

Il.  Findings

1. The rule of law means that the law must be obeyed, in the sense that the government must operate
according to the principles of law. The law applies equally to everyone, including the head of state, the rich
and the poor, the privileged and the marginalised, regardless of race or gender. No one is above the law, and
those who break the law must be punished justly.

2. TheArabictermfortheruleoflawis:“siyadahal-
ganiin” ThetermisnotfoundintheQur’anandmaynothavebeenusedbytheMessenger(s.a.w.), but
manyaspectsoftheruleoflawhavebeenidentifiedinversesoftheQur’anandtheSunnahoftheMessenger(s.a.w.). Th
eprinciplethatagovernmentmustoperatebased
onlegalprinciplescontainedintheQur’an. TheProphetMuhammad(s.a.w.)alsoruledMadinahjustlyandwithoutdi
scrimination. Thus,theideaoftheruleoflawisenshrinedinlslam.

3. TheconceptofthesupremacyoftheShari‘ah(siyadatal-
shari"ah)ortheruleoflawmeansthatnothingisabovetheShari‘ahastheultimatereferencepoint.ltremovesthebasis
ofabsoluteruleofman,whichhasoftenbeenthecauseofcorruptpracticesandunbridledexerciseofpower.Inotherwo
rds,theconceptrepresentsaruleoflaw.

4. All people are equalbeforethelawas demonstratedbytheProphetMuhammadwhenhesaid,
“ByAllah,ifFatimahadstolen,Iwouldcutoffherhand" (Fatimawas Prophet Muhammad’s — (S.A.W) daughter).

5. Afundamentalcharacteristicoftheruleoflawinlslamisthatitbeginswiththeindividual,i.e.whentheindividualjudg
eshimselfaccordingtothelawrevealedbyGod,theshariah. Thisfeaturegoesalongwaytowardsofferinganalternativ
einsightintocontemporaryconstitutionalthinking,whichtendstoviewtheruleoflawasagoverningprinciple.

6. ThosewhoproclaimthatsovereigntybelongstoGoddonotmeantoimplythatGodgovernstheaffairsoftheMuslimco
mmunitydirectlyorthroughtheclergy:Forinlslamthereisnoclergy,andGodcannotbeperceiveddirectly,nordoesH
eresideinanyhumanbeingorinstitutionthatcanspeakforHim.Whattheslogan"SovereigntybelongstoGod"meansi
stheruleoflaw(hukmal-ganun),governmentbythepeople.

7. Inlslam,theintroductionoftheruleoflawinlslamicsocietiesstemmedfromthefactthatthelawsofGodaresupremea
ndnotthelawsmadebyapersonorgroupofpeople,regardlessoftheirposition. ThiswastrueevenfortheProphetMuha
mmad
(S.A.W),ascanbeseenfromtheinstancesinwhichtheQur'ancorrectshimforcommittinganerrorofactionorjudgem
ent(Qur'an,Abasa).Everymanandeverywomanwere/isequalbeforeGod.

8. However, even though
theruleoflawwasappliedinthehistoryoflslam,butevenattheheightofthelslamicempireitsapplicationwasimpaire
d.TheestablishmentofaprincipleisnotsynonymouswithitsimplementationinpracticeandtheOttomanEmpirepro
videsnumerousexamplesofthecompromisedapplicationoftheruleoflaw.

I11.  Conclusion

The rule of law means that the law must be obeyed, in the sense that the government must operate
according to the principles of law. The law applies equally to everyone, including the head of state, the rich and
the poor, the privileged and the marginalised, regardless of race or gender. No one is above the law, and those
who break the law must be punished justly.
Theterm  ‘rule of law’ isnotfoundintheQur’anandmaynothavebeenusedbytheMessenger(s.a.w.),  but
manyaspectsoftheruleoflawhavebeenidentifiedinversesoftheQur’anandtheSunnahoftheMessenger(s.a.w.). Thepri
nciplethatagovernmentmustoperatebased
onlegalprinciplescontainedintheQur’an. TheProphetMuhammad(s.a.w.)alsoruledMadinahjustlyandwithoutdiscri
mination.Moreover,
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afundamentalcharacteristicoftheruleoflawinlslamisthatitbeginswiththeindividual,i.e.whentheindividualjudgeshim
selfaccordingtothelawrevealedbyGod,theshariah. Thisfeaturegoesalongwaytowardsofferinganalternativeinsightint
ocontemporaryconstitutionalthinking,whichtendstoviewtheruleoflawasagoverningprinciple.

However, even though
theruleoflawwasappliedinthehistoryoflslam,butevenattheheightofthelslamicempireitsapplicationwasimpaired. Th
eestablishmentofaprincipleisnotsynonymouswithitsimplementationinpracticeandtheOttomanEmpireprovidesnum
erousexamplesofthecompromisedapplicationoftheruleoflaw.Furthermore, violation of the ‘rule of law’ is
rampant in many Islamic societies.
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