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ABSTRACT: Nigeria is a country that has multi-ethnic groups and also multi-religious in nature. Though it is
a multi-religious state, it has two major religions in the country which are Islam and Christianity. Members of
these two major religions take different positions on the question of the secularity of the Nigerian state. The
objective of this study was to give a critique of Nigeria federal system of government and particularly analyze
its implication in the country as a secular state.

The study was historical and qualitative in nature. It also involved the use of secondary sources of data such as
books, journal articles, case law, both published and unpublished materials and internet sources related to the
study.

Based on the findings there were controversies in relations to the question of the secularity of Nigeria and one
of such is the provision for Sharia Court of Appeal in the Constitution. Also, the Nigeria legal system which has
the English Common law as its cornerstone is Christian-inspired and laden with Christian ideals and doctrines.
There were spectrums of secularism and the 1999 Constitution of Nigeria did not use the expression “secular”
to qualify the Nigerian state. The word cannot also be found in any section of the Constitution. However, when
section 10 of the Constitution is read together with other sections of the Constitution relating to religion,
especially the provisions for the supremacy of the Constitution; sovereignty of the people and the nation,
freedom of thought, conscience and religion, and prohibition of discrimination on the ground of religion, as well
as the provision on the supremacy of the Constitution and the sovereignty of the people, the plausible conclusion
is that Nigeria is a secular state.

Finally the study concluded by recommending that future Constitution makers in Nigeria should make an
express statement on the secularity of Nigeria as a state. And as a result of the divergent perspectives on the
concept of secularism, it is also imperative that a thorough meaning and nature of secularism within the context
of the Constitution should be given.

I. INTRODUCTION

Nigeria is a multi-ethnic and multi-religious state. The two major religions in the country are Islam and
Christianity. Members of these two major religions take divergent positions on the question of the secularity of
the Nigerian state. While most Christians argue for separation of the Nigerian state from religion, most Muslims
advocate the merging of religion, the state and the law. To many of them, the Sharia ought to govern the totality
of the life of a Muslim from cradle to grave. Many Muslims in Nigeria appear to seek to be governed by the
Sharia in all their human activities. The word Sharia has been defined as the complete universal code of conduct
drawn by the creator, Allah, through His Messenger, Muhammad, to mankind, detailing the religious, political,
economic, social, intellectual and legal systems. It is meant for universal application, covering the entire
spectrum of life, prescribing what lawful (halal) is and prohibiting what is unlawful (haram). Sharia is the
Islamic law, which is based on the Quran, the Hadiths, and the works of scholars in the first two centuries of
Islam.

The 1999 Constitution did not expressly proclaim Nigeria to be a secular state. However, it prohibits
both states and the Federal Government from adopting any religion as state religion, and guarantees to every
person the right to freedom of thought, conscience and religion as well as the right to freedom from
discrimination on grounds, inter alia, of religion. On the other hand, the Constitution in chapter Il under the
fundamental objectives and directive principles of state policy, enjoins the state to provide facilities for, among
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other things, religious life. In addition, it makes provision for the establishment of Sharia Courts of Appeal
though with jurisdiction restricted to questions of Islamic personal law.

This paper will examine the concept of secularity of state in historical perspective and will consider the
implication of Nigeria being a secular state. The provisions of the 1999 Constitution of Nigeria will be regarded
and also consulted to know if Nigeria is recognized as a secular state.

Il. HISTORICAL PERSPECTIVES OF SECULARISM

The word, ‘secular’, is derived from saeculum which in classical Latin meant “an age”, “a time”, “a
generation” or “the people of a given time”. The word was used pejoratively in the second, third, and fourth
centuries by the church fathers to refer to the temporal world in contradistinction to the eternal kingdom of
God.St. Augustine, conceived of man’s nature as twofold: he is both a spirit and a body, and therefore at once a
citizen of this world and of the heavenly city. To him, the fundamental fact of human life is the division of
human interests accordingly - the worldly interests that centre about the body and the other worldly interests that
belong specifically to the soul. He saw both the church and the empire to be living in evil times, the saeculum.
Thus, to St. Augustine, the true Christian lived in two cities, namely the earthly and the heavenly societies.
The distinction between secular and spiritual affairsnever translated to separation of religious and political
affairs. For instance, Gregory Vlland his supporters never doubted that secular government is subordinate to the
churchin spiritual matters and indirectly in secular matters, and represented divine authority,for the power of the
secular ruler was established by God and law flowed ultimately fromreason and conscience and must therefore
be obeyed. The modern concept of secularism seeks to separate religion from politics, so thatthe state’s
existence is not justified by theology.

A. Secularism And The Origin Of The Modern State

The origin of the modern state is traced to the Renaissance and Reformation, the splitbetween Catholics
and Protestants and the thirty years of religious wars in Europe. The Reformation, with its call for freedom of
religion and conscience, resulted in the emergence of a unitary state which stood above the various religions and
was able to bring the conflict to an end.

In the Treaty of Westphalia (1648) to the Vienna Congress Treaty (1815), anumber of treaties
concluded between European States accorded religious freedom tominority groups in various states and
communities. The Treaty of Westphalia of 1648finally marked the establishment of independent sovereign
nation-states in Europe. Thephilosophy behind the theory of sovereignty of state was to set up the King as the
head ofthe state, the object of loyalty of all men irrespective of religious denominations.

B. Contemporary Secularism

The contemporary meaning of secularism has evoked divergent responsesand has become a matter of
intense intellectual dispute. To some Islamic scholarssecularism is equated with godlessness. One proponent of
this view is Lateef Adegbite, formerSecretary-General of the Jama’atu Nasril Islam.

He said: No Moslem will support a secular state. | want to say it with all the emphasis at mycommand
because as far as we are concerned,
secularity means “godlessness”, andMoslems will never support that.

This conception of secularism tries to equate secularism with atheism, which in the broadsense, means
the rejection of belief in the existence of deities or God. Secularism does not mean godlessness nor is it
antagonistic to religion. A godlessstate may indeed prohibit religious activities. In agreement with this view,
Nwebosaid: The concept of secularism is apt to give the impression that Nigeria, for instance, isanti-religion.
Far be it from the true meaning. The correct meaning is that the stateshould not actively support or propagate
any particular religion in preference to others,particularly in a multi-religious society like Nigeria.

However, the assertion that the concept of secularism gives the impression of godlessnessis open to
objection. A secular state is not opposed to religion but tries to keepreligion outside the public realm.Another
scholar, Abdulrasheed A. Muhammad, while not equating secularismwith godlessness, considers a secular state
as one which is not concerned with religiousaffairs.

He said: Secular means not to be concerned with spiritual or religious affairs. A secularstate therefore
is one which is established on the assumption that political authorityis completely independent of religion or
supernaturalism and therefore notconcerned with the spiritual life of its citizens. The emphasis here is that
religionis confined to private practice and individual preference. The state will not adoptany religion as official;
neither will it give overt or covert recognition andassistance to any group.

It is wrong to say that a secular state will not be concerned with spiritual or religiousaffairs. Secularism
is actually an attempt on the part of the state to create an enablingenvironment for freedom of religion. To that
extent, a secular state is concerned withreligious affairs. It is preferable to say that a secular state is not involved
in religiousaffairs rather than saying that it is not concerned with religious affairs.
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C. Spectrums Of Secularism

In the United States of America, the establishment of religion clause of the FirstAmendment which
entrenched the secularity of the American state has been interpretedto mean that:
Neither a state nor the Federal Government can set up a church. Neither can theyeither force or influence a
person to go or to remain away from church against his willor force him to profess a belief or disbelief in any
religion. No person can be punishedfor entertaining or professing religious beliefs or disbeliefs, for church
attendance ornon-attendance. No tax in any amount, large or small, can be levied to support anyreligious
activities or institutions, whatever they may be called, or whatever form theymay adopt to teach or practice
religion. Neither a state nor the Federal Governmentcan, openly or secretly, participate in the affairs of any
religious organizations orgroups and vice versa. In the words of Jefferson, the clause against establishment
ofireligion by law was intended to erect “a wall of separation between church and state.

However, this opinion only represents the American brand of secularism which may bestricter than
what we have in some other societies.It is also debatable that the USA claims to be a secular state, otherwise
why is the country been referred as “God’s own country”. There are different degrees and variants of
secularism. It hasthus been rightly observed that it is possible to draw a wide scale of separation and
finddifferent European (secular) countries at varying positions on that scale. In egalitarian state, there is no
official religion and the state is not hostile to religion. However,in this type of state, there is no total absence of
the state from religious affairs as the stateoffers aid and protection on the basis of equality to all religions.

I1l. NIGERIA AS A SECULAR STATE
Having examined the concept of secularism the next question is whether Nigeria underthe current 1999
Constitution is a secular state.

A. Constitutional Provisions In Relations To Religion

The provisions of the 1999 Constitution relating to religion are set out below for thepurpose of their
community reading.

Section 1 (1) — This Constitution is supreme and its provisions shall have binding force on theauthorities and
persons throughout the federation.

Section 1 (3) — If any other law is inconsistent with the provisions of this Constitution, this

Constitution shall prevail, and that other law shall, to the extent of the inconsistency be void.

Section 10 - The Government of the Federation or of a state shall not adopt any religion as a statereligion.
Section 17 (3) - The state shall direct its policy towards ensuring that ... (b) there are adequate facilitiesfor
leisure and for social, religious and cultural life.

Section 38 (1) - Every person shall be entitled to freedom of thought, conscience and religion, includingfreedom
to change his religion or belief, and freedom (either alone or in community with others,and in public or in
private) to manifest and propagate his religion or belief in worship, teaching,practice and observance.

Section 38 (3) - No religious community or denomination shall be prevented from providing religiousinstruction
for pupils of that community or denomination in any place of education maintainedwholly by that community or
denomination.

However, Section 262 of the Constitution empowers any state that wants it to establish aSharia Court
of Appeal but the jurisdiction of the Sharia Court of Appeal must be limitedto matters touching upon Islamic
personal law. In the absence of express Constitutional proclamation about the secularity ofNigeria the question
that arises is whether the above Constitutional provisions entrenchsecularism. The Jama atu Nasril Islam61,
which expressed the opinion that Nigeria is not asecular state advanced some reasons for their position which
could be summarized asfollows. There is no express Constitutional provision that Nigeria is a secular state
andthere are the following provisions of the Constitution which negate secularism: theprovisions of the
Constitution enjoining the state to promote religious affairs; theeducational objectives under the Constitution
implying moral education which must bebased on religion; the creation by the Constitution and provision for
their funding ofcourts which apply religious laws and laws inspired by religion; the Christianization ofthe polity
means that the country cannot be considered a secular state unless de-Christianized.

C. Obligation of the State for Provisions of Facilities for Religious Life:

The Jama’atu Nasril Islam 62 has contended that section 17 (3) (b) of the 1979 Constitutionon social
objectives contradicts secularism, as the section has made it clear that thegovernment can promote religious
affairs. Contrary to this view, the Constitutionalinjunction that the state should provide facilities for religious
life does not negate thesecularity of the Nigerian state. As earlier mentioned, secularism is neither opposed
norindifferent to religion. Secularism seeks to create a conducive environment for theexercise of religious
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freedom. Nigeria practices egalitarian andprotective secularism under which there is no official religion but the
Nigerianstate is under obligation to offer protection and encouragement to all religions on the basisof equality of
all religions.

Thus the model of Nigeria’s secularism differs from that of the United States ofAmerica under which
the state is totally separated from religion. The rigid separation ofstate and religion is criticized not only by
Islamic scholars but by some liberal scholars.

C. Educational Objectives And Secularism

It was also contended by the Jama’atu Nasril Islam that one of the indicators that Nigeriais not a
secular state is the inclusion of the education objectives in the Constitution. In thisview, “section 18 of the
Constitution on educational objectives contradicts secularism aseducation means intellectual and moral training,
and moral training of Muslims andChristians can only be carried out through their religions”.

What secularism sets out to achieve is to liberalise education so that it will not bedependent on religion.
Secularism enables public education to be based on reason andscience but as a matter of choice any adherent of
any religion can base his education ormoral on his religion as a matter of private choice.

D. Constitutional Provision for Sharia Court of Appeal

One of the controversial issues relating to the question of the secularity of Nigeriais the provision for
Sharia Court of Appeal in the Constitution. Both the 1960 and 1963 Constitutions did not make provision for
Sharia Court of Appeal, even though the courtexisted in the Northern region. However, subsequent Constitution
making processeswitnessed agitations by Muslims for Constitutional recognition of increased scope
ofapplication of the Sharia.

It was contended that the inclusion of the Sharia Court of Appeal in the draftConstitution torpedoed the
injunction that Nigeria should be a secular state. Looking atthe matter from the prism of discrimination against
adherents of other religions, Ochinokwu Somolu wondered why the Sharia Court system was specially provided
forin the draft Constitution and asked whether there were prospects that those who belongto other religions will
be provided with court systems which will take account of theirpeculiar religious beliefs.

The jurisdiction of the Sharia Court of Appeal was however limited to questions of Islamicpersonal
law. In any case, many Nigerian Muslims are not content with the limitation on thejurisdiction of the Sharia
Court of Appeal to questions of Islamic personal law. They useevery opportunity to seek the expansion of the
jurisdiction of the Sharia Court of Appealto all questions of Islamic law.

E. Alleged Christianization of the Country

The Jama’atu Nasril Islam contended that Nigeria can never be genuinely secularunless the country
which is already heavily “Christianized” is first “de-Christianized”.

They alluded to the political system of Nigeria as being based on western civilizationwhich is
Christian. In addition, the Nigeria legal system which has the English Commonlaw as its cornerstone is
Christian-inspired and laden with Christian ideals and doctrines.

They queried whether a country where Sunday, a Christian day of rest and worship iswork-free but in

which Friday, the Muslim day of special congregational prayer, is notaccorded a similar treatment can be truly
said to be secular. They gave many otherexamples of what they termed Christian manifestations in the nation’s
public life andinstitutions which include the use of the Christian cross as a symbol of Medical and
HealthServices in Government owned establishments to the exclusion of Islamic crescent whichis a symbol of
Medical and Health services to the Muslims; the adoption of the Gregorian(Christian) calendar for official use to
the exclusion of the Islamic calendar; making 1%January of each year a work free day without making 1st
Mubarram a work-free day, fixinglong holidays to coincide with Christmas and Easter festivals without
correspondingarrangements for the Muslim festivals. They concluded by saying that in spite of all
theseChristian manifestations in the nation’s public life and institutions, some Christian leadersare calling for
secularism for Nigeria not of course realizing that if secularism were to beapplied all these Christian
manifestations entrenched in the nation’s public life must bedone away with.
On the issue of Sunday as a public holiday or the fixing of dates of national events,it will be practically difficult
to treat all religions equally on the matter. Fixing of date ofnational events may coincide or collide with the date
of worship of some religious groupsin a multi-religious society. Another issue is whether the conduct of an
electionon a day not favourable to a religious group amounts to a denial of the right to freedomof religion and
conscience of the group concerned. It is held that the failure of a group to not participate in an election should
notaffect the outcome of election on the ground that it might be difficult to choose a date that will be suitable to
all the religiousgroups.

It is also pertinent to note that the issues relating inter alia to the Christianizationof the calendar, the
application of Christian public holidays, and the observance of datessignificant to Christians as public holidays

*Corresponding Author: *Eze-Michae 4| Page



A Critique Of Nigeria Federal System Of Government And Particularly Its Implication In The...

do not go to the question whether theConstitution has provided for the secularity of Nigeria as they were not
imposed by theConstitution. These issues may rather raise the question of practical compliance with
thesecularity of the country as provided for in the Constitution.

The Constitution is supreme, and sovereignty belongs to the nation and the people ofNigeria and not to
a religious order. Both the federal and state governments areprohibited from adopting any religion as state
religion. The Constitution guaranteesfreedom of thought, conscience and religion and prohibits discrimination
on ground ofreligion. Given these provisions, the conclusion that Nigeria is a secular state iscompelling. This is
notwithstanding the Constitutional provision for a Sharia Court ofAppeal which could be considered an
exception specially provided for by theConstitution.

IV. CONCLUSION

Secularism implies that religion is not the foundation of the state. Secularism is aimed atthe protection
of freedom of religion. There are spectrums of secularismand the 1999 Constitution of Nigeria did not use the
expression “secular” to qualifythe Nigerian state. The word cannot also be found in any section of the
Constitution.Section 10 of the Constitution which prohibits both the Federal and State Governmentfrom
adopting any religion as state religion is somewhat ambivalent. This ambivalence isaccentuated by the
Constitutional provision for a Sharia Court of Appeal and theConstitutional obligation on states to provide
facilities for religious life. However, whensection 10 of the Constitution is read together with other sections of
the Constitutionrelating to religion, especially the provisions for the supremacy of the Constitution;sovereignty
of the people and the nation, freedom of thought, conscience and religion,and prohibition of discrimination on
the ground of religion, as well as the provision onthe supremacy of the Constitution and the sovereignty of the
people, the plausibleconclusion is that Nigeria is a secular state.lt is generally assumed that the Nigerian
constitution is Christian based but, it should be noted here that the constitution did not provide for or make any
clear reference(s) of the “Christianization” or “traditionalism” as to that of the Sharia which is Islam based.

It is, however, recommended that future Constitution makers in Nigeria shouldmake an express statement on the
secularity of Nigeria as a state.

As a result of the divergent perspectives on the concept of secularism, it is also imperativethat a
detailed definition of secularism within the context of the Constitution should begiven. It is also recommended
that the provision for Sharia Court of Appeal should beexpunged from the Constitution. Matters of Islamic
personal law within the jurisdictionof the court could be transferred to a special division of the High Court. This
will removeevery doubt about the secularity of the country.
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